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Abstract

As agricultural biotechnology has become an agronomic alternative, discussion has emerged
about what legal liabilities, if any, exists for those who create, distribute, and produce transgenic
seeds and crops. Many governments have debated legal liability as related to agricultural biotech-
nology. In this article, the authors offer fresh insights on legal liability from comparative law and
international law perspectives. The article begins by comparing Canadian and American legal
liability regimes in agricultural biotechnology. Using this North American comparison as back-
ground, the article then discusses liability issues by contrasting the statutory regimes from Den-
mark and Germany. Once the comparisons and contrasts between Canadian, American, Danish,
and German law have been presented, the article focuses on the on-going discussion of legal liabil-
ity and agricultural biotechnology at the Meeting of the Parties (MOP) of the Cartagena Protocol
on Biosafety (BSP). The authors posit that understanding the comparisons and contrasts between
Canada, the United States, Denmark, and Germany assists greatly in understanding the issues and
debates about legal liability and agricultural biotechnology at the international level in the BSP
negotiations.
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1. Introduction

As agricultural biotechnology has become an agronomic alternative, discussion
has emerged about what legal liabilities, if any, exists for those who create,
distribute, and produce transgenic seeds and crops. Many governments have
debated legal liability as related to agricultural biotechnology.' This debate has
also been informed by numerous commentators — academics from several
disciplines, government lawyers, and representatives from non-governmental
organizations or industry. The authors of this article — a Canadian academic and
an American academic — have participated in this discussion about legal liability
and agricultural biotechnology.”

To our knowledge, the published academic literature on this topic has
primarily focused on domestic law of particular nations’ with some discussion
about liability proposals at the international level.*

' For example, governmental bodies of New Zealand have produced several documents on legal
liability. In chronological order these documents are: N.Z. ROYAL COMM’N ON GENETIC
MODIFICATION, REPORT 311-29 (2001) (chapter 12, “Liability Issues™); Charles River Assocs.,
Review of Chen, Palmer & Partners and Simon Terry Associates, Who Bears the Risk? (Oct. 15,
2001), available at http://www.genet-info.org/-documents/NZ-anti-GE-liability.pdf; N.Z. LAwW
COMM’N, REPORT ON GE LIABILITY ISSUES: LIABILITY FOR LOSS RESULTING FROM THE
DEVELOPMENT, SUPPLY OR USE OF GENETICALLY MODIFIED ORGANISMS (May 2002); N.Z.
MINISTRY FOR THE ENV’T, PUBLIC DISCUSSION PAPER: IMPROVING THE OPERATION OF THE HSNO
ACT FOR NEW ORGANISMS 58-68 (2002) (chapter 8, “Liability Issues™), available at
http://www.mfe.govt.nz/publications/organisms/discussion-paper-sep02/pt-a-8.html; and N.Z.
MINISTRY FOR THE ENV’T, SUMMARY OF SUBMISSIONS: IMPROVING THE OPERATION OF THE HSNO
ACT FOR NEW ORGANISMS 60-74 (2003) (chapter B8, “Liability Issues”), available at
http://www.mfe.govt.nz/publications/organisms/discussion-paper-submissions-feb03/hsno-
submissions-summary-feb02.pdf.

* STUART SMYTH ET AL., REGULATING THE LIABILITIES OF AGRICULTURAL BIOTECHNOLOGY (2004)
(especially chapter 2, “Innovation and Liability,” focusing on legal liability issues); Lara Khoury &
Stuart Smyth, Reasonable Foreseeability and Liability in Relation to Genetically Modified
Organisms (paper delivered at the 9th ICABR International Conference on Agricultural.
Biotechnology, Ravello, Italy, July 6-10, 2005); Stuart Smyth, A Decade of Regulating
Agricultural Biotechnology Liability in Canada: A Case Study from 1994-2004 (Jan. 2005)
(unpublished Ph.D. thesis, University of Saskatchewan); Drew L. Kershen, Legal Liability Issues
in  Agricultural  Biotechnology, 10  ENVTL. LiaB. 203 (2002), available at
http://www.nationalaglawcenter.org/assets/articles/kershen_biotech.pdf; Drew L. Kershen,
Proposed Liability Legislation for Transgenic Crops, AGRIC. MGMT. NEWSLETTER (ABA Sec.
Env’t, Energy & Resources), at 7.

> E.g., Jane Matthews Glenn, Footloose: Civil Responsibility for GMO Gene Wandering in
Canada, 43 WASHBURN L.J. 547 (2004); A. Bryan Endres, “GMO:” Genetically Modified
Organism or Gigantic Monetary Obligation? The Liability Schemes for GMO Damage in the
United States and the European Union, 22 LOYOLA L.A. INT’L & CoMmP. L. REV. 453 (2000). Both
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In this article, the authors hope to offer fresh insights on legal liability
from comparative law and international law perspectives. The article begins by
comparing Canadian and American legal liability regimes in agricultural
biotechnology. Using this North American comparison as background, the article
then discusses liability issues by contrasting the statutory regimes from Denmark
and Germany. Once the comparisons and contrasts between Canadian, American,
Danish, and German law have been presented, the article focuses on the on-going
discussion of legal liability and agricultural biotechnology at the Meeting of the
Parties (MOP) of the Cartagena Protocol on Biosafety (BSP).” The authors posit
that understanding the comparisons and contrasts between Canada, the United
States, Denmark, and Germany assists greatly in understanding the issues and
debates about legal liability and agricultural biotechnology at the international
level at the BSP negotiations.

By providing comparative descriptions of the legal liability regimes for
agricultural biotechnology in Canada, Denmark, Germany, and the United States,
the authors desire to clarify the quite different alternatives available to the
participants in the Cartagena Biosafety Protocol (BSP) negotiations. Moreover, by
discussing and explaining the options facing the BSP negotiators, the authors have
confidence that policy-makers from the various nations should gain a better
understanding of how they might fashion domestic legal liability regimes to best
fit their own particular nations.

these articles provide a survey of the possible legal claims that might exist to establish legal
liability related to agricultural biotechnology.
* E.g., Elizabeth Duall, Note, 4 Liability and Redress Regime for Genetically Modified Organism
Under the Cartagena Protocol, 36 GEO. WASH. INT’L L. REV. 173 (2004).
3 U.N. SECRETARIAT OF THE CONVENTION ON BIOLOGICAL DIVERSITY, CARTAGENA PROTOCOL ON
BIOSAFETY TO THE CONVENTION ON BIOLOGICAL DIVERSITY: TEXT AND ANNEXES (2000)
[hereinafter CARTAGENA PrOTOCOL ON BIOSAFETY], available at
http://www.biodiv.org/doc/legal/cartagena-protocol-en.pdf (entered into force Dec. 29, 2003). The
Meeting of the Parties is the governing entity of the BSP. Article 27 titled “Liability and Redress”
states:
“The Conference of the Parties serving as the meeting of the Parties to this Protocol
shall, at its first meeting, adopt a process with respect to the appropriate elaboration
of international rules and procedures in the field of liability and redress for damage
resulting from transboundary movements of living modified organisms, analysing
and taking due account of the ongoing processes in international law on these
matters, and shall endeavour to complete this process within four years.”
Id. art. 27.

http://www.bepress.com/gj/advances/vol 6/iss2/art3 2
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2. Legal Liability: Canada and the United States of America

In the Canadian and American legal systems, legal liability can be classified into
three general types: civil liability, administrative liability, and criminal liability.°

A. Civil Liability

Civil liability means that one person (plaintiff) brings a private claim for a legal
remedy (usually monetary damages, but at times for an injunction) against another
person (defendant) by claiming that the person or property of the plaintiff has
suffered harm caused by the defendant.” Thus, a Canadian or American plaintiff
potentially could bring a private lawsuit against the company that created a
transgenic crop or a farmer who grew a transgenic crop claiming that the plaintiff
has suffered harm to her body, her land, or her crop caused by the transgenic crop
of the company or the farmer.

In both Canada and the United States, a plaintiff claiming civil liability
harm caused by a transgenic crop has several causes of action (torts) from which
to choose for the legal pleadings that formally present the case (plaintiff v.
defendant) to the court. In both Canada and the United States, the plaintiff can
bring more than one cause of action in the same case, if the plaintiff has a
reasonable basis to believe that the plaintiff can prove facts that establish each
cause of action set forth in the legal pleadings. In both Canada and the United
States, a plaintiff’s possible causes of action for damages suffered reflect the
shared Common Law system of jurisprudence originating in England. More

® For an excellent brief discussion of these three classifications, see Richard Burnett-Hall, Annex D
— Liability for Damage Caused by Genetically Modified Organisms: The Existing Law, in U.K.
AGRIC. & ENV’T BIOTECHNOLOGY COMM’N, GM CROPS? COEXISTENCE AND LIABILITY 125-45
(2003), especially id. at 125-29. Although this Annex D is for the United Kingdom, Canada and
the United States share a common heritage from the English legal system, including the tripartite
classification of legal liability.

7 Civil liability also encompasses one party (plaintiff) claiming private damages against another
party (defendant) caused by defendant’s infringement of the intellectual property rights (e.g., trade
secrets, plant variety certificates, patents) of the plaintiff. Although Canadian and American
intellectual property laws are similar, comparing the significant decisions of the Supreme Court of
Canada with those of the Supreme Court of the United States also reveals important differences.
Compare Harvard Coll. v. Canada (Comm’r of Patents), No. 28155, 2002 Can. Sup. Ct. LEXIS 86
(Dec. 5, 2002) (holding that higher life forms are not a patentable subject) with Diamond v.
Chakrabarty, 447 U.S. 303 (1980) (holding that all life forms are patentable subjects); compare
Monsanto Canada Inc. v. Schmeiser, [2004] 1 S.C.R. 902 (holding that genes and cells of plants,
but not the plants themselves, are patentable) with J.E.M. AgSupply, Inc. v. Pioneer Hi-Bred Int’l,
Inc., 534 U.S. 124 (2001) (holding that genes, cells, and the plants themselves are patentable). This
article does not address the issues of civil liability arising from claims of intellectual property
infringement.
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specifically, the following four Common Law causes of action® have received the
most attention in the academic literature’,

« Negligence.'” Negligence exists when a defendant fails to act as a
reasonable person would have acted in the factual situation and the defendant’s
unreasonable conduct causes damages to the person or property of the plaintiff.
With respect to the negligent act alleged against the defendant by the plaintiff, the
courts examine three specific elements of the negligence cause of action:
defendant’s foreseeability of harm from defendant’s conduct (an act or a failure to
act); whether defendant owed plaintiff a duty of care; and, if a duty of care exists,
the standard of care that the law expects the defendant to honor in fulfilling that
duty. Negligence is considered a fault-based cause of action because the plaintiff
must prove that the defendant was at fault for failing to act like a reasonable
person — an objective standard of fault as opposed to a subjective standard of
fault.

» Trespass.'' Trespass involves the direct physical entry upon the property
of plaintiff by defendant or things (animals, equipment, substances, or particles)
under defendant’s control. Trespass exists against defendant from the act of direct
entry, regardless of fault on the part of the defendant. Plaintiff is entitled to
nominal damages for the act of trespass itself. However, if the plaintiff desires to

¥ The authors give very brief descriptions of the four Common Law causes of action. The authors
have checked their brief descriptions for accuracy against widely-used one volume treatises on
torts in Canada and the United States, specifically GERALD H.L. FRIDMAN, THE LAW OF TORTS IN
CANADA (2d ed. 2002) and DAN B. DOBBS, THE LAW OF TORTS: HORNBOOK SERIES (2000).
However, the brief descriptions come from the authors, not the treatise writers who have devoted
many pages of careful detail to their discussions of each Common Law cause of action.

’ For Canada and United States, see the literature citations supra notes 2-3. For other Common
Law countries with emphasis also on the same four Common Law causes of action, see ACIL
TASMAN, MANAGING GENETICALLY MODIFIED CROPS IN AUSTRALIA: GM CROPS, SEGREGATION
AND LIABILITY N AUSTRALIAN AGRICULTURE (2005), available at
http://www.croplifeaustralia.org.au/ (highlight “News & Information,” then “Facts,” then
“Biotechnology”); DAVID DALTON, AUSTL. DEP’T OF AGRIC., FISHERIES & FORESTRY, LIABILITY
ISSUES ASSOCIATED WITH GM CROPS FOR AUSTRALIA (Sept. 2003); PETER J. LLOYD, REPORT OF
THE INDEPENDENT REVIEWER TO THE GOVERNMENT OF VICTORIA ON MARKET IMPACTS OF
GENETICALLY MODIFIED CANOLA AND INDUSTRY PREPAREDNESS (2003),
http://www.dpi.vic.gov.au/dpi/nrensr.nsf (search for “Lloyd,” click on “Reports on GM Canola”).
For New Zealand, see sources cited supra note 1; Burnett-Hall, supra note 6, at 133-36; David
Howarth, Civil Liability for GM Farming: GM Crops and the Existing Law, 12 ENVTL. LIAB. 185
(2004).

' FRIDMAN, supra note 8, at 315-83 (chapter 12, “The Tort of Negligence”); DOBBS, supra note 8,
at 257-73 (chapter 6, “The Negligence Cause of Action”).

" FRIDMAN, supra note 8, at 27-36 (chapter 3, “Trespass — General Principles”); DOBBS, supra
note 8, at 95-154 (chapter 4, “Direct and Intentional Interference with Property™).
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gain an injunction or monetary (more than nominal) damages, the plaintiff must
prove a specific harm or specific injury from the act of trespass.

« Nuisance.'? Private nuisance involves the unreasonable interference by
defendant’s conduct with the plaintiff’s possessory use and enjoyment of her own
land with emphasis more on the plaintiff’s possessory use and enjoyment than on
the defendant’s conduct. However, with the emphasis on plaintiff’s possessory use
and enjoyment, the plaintiff must be claiming a reasonable use and enjoyment
reflective of the character of the locality where plaintiff’s land lies and reflective
of what normal persons, as opposed to especially sensitive persons, may
reasonably expect from neighbors. Nuisance exists against defendant from the
unreasonable interference, regardless of fault on the part of the defendant.
Nuisance is a cause of action in which courts attempt to accommodate both
plaintiff and defendant and to achieve a neighborly coexistence.

The Common Law also recognizes a public nuisance. Public nuisance
exists when a defendant engages in conduct that unreasonably interferes with a
recognized public right (such as the right of the public to access and to use a
public highway). As a public nuisance interferes with a public right, a public
official (e.g., a Provincial or a State Attorney-General) ordinarily is the proper
party to bring a legal action against the defendant to abate the public nuisance. If
an individual plaintiff can show a specific, special damage from the public
nuisance that is not suffered by members of the general public, the individual
plaintiff may have a legal claim for the special, specific damages by using a public
nuisance claim."

« Strict Liability."* Strict liability exists when a defendant brings or does
something on his land that is abnormally dangerous or not natural and the
“abnormally dangerous” or “not natural” something causes harm to the person or
property of plaintiff. Strict liability exists regardless of fault on the part of the
defendant in order to make the defendant internalize the cost of harms caused by
defendant’s “abnormally dangerous” or “not natural” something. Although
Canada and the United States have similar strict liability doctrines, Canadian
jurisprudence seems to place more emphasis in its case law upon the foundational

2 FRIDMAN, supra note 8, at 165-216 (chapter 8, “Nuisance”); DOBBS, supra note 8, at 1319-42
(chapter 34, “Nuisance”).

" FRIDMAN, supra note 8, at 209-16 (“Private Actions for Public Nuisance”); DOBBS, supra note
8, at 1334-38 (§ 467, “Public Nuisance”). For a law review article that emphasizes the public
nuisance claim in the agricultural biotechnology context, Thomas P. Redick & Christina G.
Bernstein, Nuisance Law and the Prevention of “Genetic Pollution”: Declining a Dinner Date
with Damocles, 30 Envtl. L. Rep. (Envtl. Law Inst.) 10,328 (May 2000).

'* FRIDMAN, supra note 8, at 217-48, (chapter 9, “Strict Liability for Dangerous Things”); DOBBS,
supra note 8, at 941-68 (chapter 23, “Strict Liability for Animals, Abnormal Conditions, and
Special Dangers”).

Published by The Berkeley Electronic Press, 2006 5



Global Jurist Advances, Val. 6 [2006], Iss. 2, Art. 3

precedent of Rylands v. Fletcher" and its implications so that strict liability may
at times be called The Rule of Rylands v. Fletcher.'

Using these four Common Law causes of action, several potential
scenarios for damage claims exist. Reported decisions of various courts of Canada
and the United States have addressed several of these scenarios. Reported
decisions do not exist for all the potential scenarios but other information makes it
possible to sensibly comment about liability in these scenarios in Canada and the
United States, even without the existence of reported decisions. To our
knowledge, there are no reported decisions (and no filed cases) where the parties
to the lawsuit are farmer against farmer.'” The reported decisions all involve a
claim against a developer of transgenic seed.

Scenario One: Claim for damages arising from an unapproved transgenic
crop mixing with commercial agricultural crops.

The United States has had one situation — StarLink — in which reported
decisions have dealt with legal liability arising from an unapproved transgenic
crop commingling with commercial agricultural crops. StarLink was a
transgenic corn approved for animal feed and ethanol production, but not
approved for human food.'"® When StarLink = became commingled with corn for
human food, farmers and elevators filed lawsuits against Aventis Cropscience
USA, the developer."” The numerous law suits were consolidated into a single
class action lawsuit in the United States Federal Court for the Northern District of
Illinois.”

In the legal proceedings that followed, the trial judge ultimately ruled that
plaintiffs who could prove that their crop or stored grain had been physically
contaminated”’ by unapproved StarLink — making their crops and grain
unmarketable as food corn because adulterated by an unapproved substance™ —
had a viable legal claim through negligence, private nuisance, and public

" (1866) 1 L.R. Exch. 265, aff’d (1868) 3 LR.E. & L. App. 330 (H.L.). In Rylands v. Fletcher,
defendant built a pond on his land which ultimately broke into mining shafts beneath defendant’s
land and thereby flooded the plaintiff’s mine. The English courts held the defendant liable to
plaintiff for damages to the mine caused by this indirect, unintended escape of water.

' Compare FRIDMAN, supra note 8, at 217-37 (discussing the doctrine of Rylands v. Fletcher)
with DOBBS, supra note 8, at 950-52 (discussing the rule of Rylands v. Fletcher).

"7 A. Byron Endres, Revising Seed Purity Laws to Account for the Adventitious Presence of
Genetically Modified Varieties: A First Step Towards Coexistence, 1 J. FOOD L. & PoLICY 131,
135, 138 (2005) [hereinafter Endres, Revising Seed Purity Laws].

' In re StarLink Corn Products Liab. Litig., 211 F. Sup.2d 1060, 1062 (N.D. I11. 2002).

" Id. at 1064.

* In re StarLink Corn Products Liab. Litig., 212 F. Supp.2d. 828, 833 (N.D. II1. 2002).

*! 1d. at 842-43.

2 Id. at 835.
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nuisance.” After these rulings, the parties to the litigation reached a settlement of
the legal claims.**

Although the Canadian courts have not faced a Scenario One factual
situation, the similarity between the successful causes of action in the StarLink
litigation to Canadian Common Law causes of action make it quite likely that
Canadian courts would reach a similar result.

Scenario Two. Claim for damages arising from an approved transgenic
crop mixing with non-transgenic crops resulting in a loss of a premium for a
person or company who intended to sell a non-transgenic commodity or food
product.

There are no reported Canadian or American cases addressing issues that
would be raised by a Scenario Two fact pattern. There are likely several reasons
why Scenario Two fact patterns have not come before the Canadian and American
courts.

First, Scenario Two is most likely to involve a premium price related to
tolerance levels for the legal requirement to label a product as “genetically
modified.” Although the European Union’s 0.9% standard for labeling are
difficult to meet, these tolerance standards may not require farmers to adopt
agronomic practices significantly different that those farmers presently use, at
least for maize, cotton, and sugar beet.” Moreover, a Scenario Two situation

» Id. at 852. The trial court also recognized a possible claim under a state (Tennessee) consumer
protection statute.
* Proposed Settlement and Fairness Hearing Document at 3, /n re StarLink Corn Products Liab.
Litig. (N.D. Ill. Feb. 14, 2003) (MDL Docket No. 1403) (proposed settlement of $100 million in
principal plus accrued interest); Thomas P. Redick, Stewardship for Biotech Crops. Strategies for
Improving Global Consumer Confidence, 44 JURIMETICS 5, 23-26 (2003) (discussing the
StarLink " case and reporting a settlement for $110 million).
> GRAHAM BROOKES & PETER BARFOOT, PG ECON. LTD., CO-EXISTENCE OF GM AND NON GM
ARABLE CROPS: THE NON GM AND ORGANIC CONTEXT IN THE EU (2004) [hereinafter BROOKES &
BARFOOT, NON GM AND ORGANIC CONTEXT]. Brookes and Barfoot wrote:

“The evidence to date shows that GM crops growing commercially in the EU and in

North America have co-existed with conventional and organic crops without

economic and commercial problems — only isolated instances have been reported of

adventitious presence of GMOs occurring in organic crops, even in North America

where GM crops dominate production of soybeans, maize and canola.”
1d. at 3; see also W.E. Weber & T. Bringezu, Test of Coexistence Under German Field Conditions
— Results from the “Erprobungsanbau” 2004 with Bt-maize, in PROCEEDINGS OF THE SECOND
INTERNATIONAL CONFERENCE ON CO-EXISTENCE BETWEEN GM AND NON-GM BASED
AGRICULTURAL SUPPLY CHAINS 327, 329 (2005) (showing in Table 2 that, by using a twenty
meters separation distance between transgenic and non-transgenic fields, the adventitious presence
in the non-transgenic field was below the European threshold (0.9%) for labeling at all 27 farm
locations); JOINT RESEARCH CENTRE INST. FOR PROSPECTIVE TECHNOLOGICAL STUDIES,
EUROPEAN COMM’N, NEW CASE STUDIES ON THE COEXISTENCE OF GM AND NON-GM CROPS IN
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related to labeling requirements does not exist in the domestic markets of Canada
and the United States because there are no laws requiring transgenic ingredients or
foods to bear a “genetically modified” label.

Second, the conventional legal rule is that a person who signs a contract
promising to satisfy product quality specifications is the person who bears the
costs and the responsibilities to fulfill those voluntarily accepted specifications.
The person who seeks a premium by promising product quality specifications
must earn that premium.*®

Leaving aside the premium paid for organic products, the evidence is thin
that markets pay a premium price for non-organic, non-transgenic farm products.
The demand for non-organic, non-transgenic farm products exists to satisfy
international markets but it is not clear that the demand translates into a price
premium.*’

EUROPEAN AGRICULTURE (2006); JOINT RESEARCH CENTRE INST. FOR PROSPECTIVE
TECHNOLOGICAL STUDIES, EUROPEAN COMM’N, SCENARIOS FOR CO-EXISTENCE OF GENETICALLY
MODIFIED, CONVENTIONAL AND ORGANIC CROPS IN EUROPEAN AGRICULTURE (2002).
% GRAHAM BROOKES & PETER BARFOOT, PG ECON. LTD., CO-EXISTENCE IN NORTH AMERICAN
AGRICULTURE: CAN GM CROPS BE GROWN WITH CONVENTIONAL AND ORGANIC CROPS? (2004).
Brookes and Barfoot wrote:

“Overall, co-existence of GM and non GM, including organic, crops has been

occurring in North America. ... In effect there has been recognition that if producers

wish to avoid GM events in their production systems the onus for implementing

measures to facilitate this falls on the specialty producers (including organic) which

are, in turn rewarded via price premia, for incurring costs associated with meeting

requirements of their customers and certification bodies.”
1d. at 4; see also WORKING GROUP, IR. DEP’T OF AGRIC. & FOOD, COEXISTENCE OF GM AND NON-
GM CROPS IN IRELAND 119-29 (2005) [hereinafter GM AND NON-GM CROPS IN IRELAND] (chapter
8, “Economic Loss, Liability and Redress”), available at http://www.agriculture.gov.ie (click on
“Publications,” then click on “Year 2005"). The Irish Working Group wrote:

“Where non-GM crop growers voluntarily choose to impose additional or stricter

requirements on their production systems over and above the legal minimum, in

order to gain market or price advantage, then non-GM crop growers are responsible

for ensuring those requirements are met and for meeting their associated costs, if

any.”
Id. at 119; see also Endres, Revising Seed Purity Laws, supra note 17, at 135-37 (agreeing that
historically the specialty producer, including organic producers, must bear the cost of meeting
voluntarily accepted contract specifications for product standards).
7 BROOKES & BARFOOT, NON GM AND ORGANIC CONTEXT, supra note 25, at 6-7 (showing at the
farm gate “very little development of a price differential” between conventional and transgenic
crops); see also GRAHAM BROOKES, NEVILLE CRADDOCK & BARBEL KNIEL, THE EU NON-GM
MARKET: LABELLING REQUIREMENTS, MARKET DYNAMICS AND COST IMPLICATIONS FOR THE EU
FEED AND FOOD SuPPLY CHAINS (2005); AUSTL. RURAL INDUS. RES. & DEV. CORP., GLOBAL
RESPONSES TO GM FOOD TECHNOLOGY ix, 45, 46 (2005) (“Where price premiums for non-GM
varieties exist they are small . . . .”).

http://www.bepress.com/gj/advances/vol 6/iss2/art3 8
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While these three reasons may explain why Canadian and American courts
have not faced Scenario Two situations, these three reasons also hint at the
difficulty that plaintiffs may have in proving the elements of negligence, trespass,
nuisance, and strict liability and, particularly, the existence of economic damages.
But exactly how Canadian and American courts would resolve legal claims for
Scenario Two situations is presently unknown because no reported cases opine on
these issues.

Scenario Three. Claim for damages arising from an approved transgenic
crop mixing with organic crops resulting in a loss of the organic label for the
specific organic crop or of organic certification for the organic farmer’s farm.**

There are no reported decisions in Canada or the United States addressing
issues that would be raised by a Scenario Three fact pattern. However, a
straightforward answer explains why — no organic farmer has lost certification for
products or farm due to the adventitious presence” of transgenic material.

In Canada, Saskatchewan organic farmers filed a class action lawsuit
against transgenic seed developers™ that relate to Scenarios Four and Five to be
discussed shortly. In early pleadings, however, the plaintiffs sought to prove the
Scenario Three fact pattern. The plaintiffs abandoned the effort because they
could present no proof that any organic farmers had lost organic certification.’'
Canadian organic certification bodies have also indicated that organic farmers will
not lose organic certification for adventitious presence of transgenic crops.*>

The United States Department of Agriculture (USDA) confirmed to
National Association of State Departments of Agriculture that no organic farmer
had lost organic certification for the adventitious presence of transgenic
material.>> Moreover, the USDA-National Organic Program (NOP) regulations
make it clear that organic products and farms would lose certification only if the
organic farmer intentionally used transgenic material or failed to take reasonable

2 MICHAEL MiGus, CAN. INST. FOR ENVTL. LAW & PoLicY, GMO STATUTORY LIABILITY
REGIMES: AN INTERNATIONAL REVIEW (2004) (suggesting Scenarios One, Two, and Three).

¥ Adventitious presence means “the inadvertent presence of transgenic seeds or other material in
conventional and organic crops.” DREW L. KERSHEN & ALAN MCHUGHEN, ADVENTITIOUS
PRESENCE 1 (CAST Commentary No. QTA2005-1, July 2005) (published by the Council for
Agricultural Science & Technology).

3 Hoffman v. Monsanto Canada, Inc., [2005] Sask. D.J. 2378.

' 1d. 9§ 218.

32 Karen Briere, Organic Grower Will Keep Certification, WESTERN PRODUCER, Sept. 8, 2003;
Press Release, Canadian Newswires, The Conseil d’accréditation du Québec Launches
Organic/GMO Investigation (Sept. 8, 2003) (indicating that the organic certification requires that
organic producers must not intentionally use transgenic materials and take precautions to avoid
negligent contamination).

3 Letter from Bill Hawks, Under Sec’y for Mktg. & Regulatory Programs, USDA, to Gus
Douglass, Comm’r, Nat’l Ass’n of State Dep’ts of Agric. (Dec. 21, 2004).
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precautions to avoid transgenic material. Organic farmers who abide by their
approved organic production plans by so doing produce organic products
regardless of the adventitious presence of transgenic material.

Canada does not have national organic standards by law. The United
States does have national organic standards by law and implementing regulations.
Yet both the Canadian and American approaches to organic certification are very
similar. Organic agriculture is a set of production standards and not product
standards. Consequently, an organic farmer who follows an approved production
plan produces organic products on an organic farm regardless of adventitious
presence of transgenic material. Hence, in Canada and the United States there will
be no legal claim for Scenario Three fact patterns because these fact patterns
involve adventitious presence that does not adversely affect organic certification.

Scenario Four. Claim for damages arising from the loss of market access.
For example, where a buyer decides against buying a farmer’s crop even though
there was no evidence of transgenic material or the evidence of transgenic
material was below legally-set thresholds.

Scenario Five. Claim for damages arising from a decision by a farmer to
forgo planting a particular crop because of concern about proximity to transgenic
crops or market perception about transgenic crops.”’

Scenarios Four and Five are grouped together because they share the
following common characteristics: lack of physical damage to the plaintiff’s
property; the claims relate to disappointed commercial expectations; and the
plaintiff and defendant are relational strangers who, therefore, have not allocated
risks between themselves in a contractual relationship. In factual situations
sharing these characteristics, tort law has often denied recovery because the
potential plaintiffs are an unnumbered, unbounded group whose damage claims
would be speculative and limitless because dependent on third party (customer,
market) behaviors. The rubric applied to these situations in Canadian and
American law is the “pure economic loss” doctrine.*

** Agric. Mktg. Serv., USDA, National Oceanic Program Final Rule with Request for Comments
33-35 (n.d.), available at http://www.ams.usda.gov/nop/NOP/standards/FullText.pdf (final rule
codified at 7 C.F.R. pt. 205).

3 UK. AGRIC. & ENV’T BIOTECHNOLOGY COMM’N, REPORT: GM CROPS? COEXISTENCE AND
LIABILITY 4 (2003) [hereinafter U.K. REPORT: GM CROPS?] (suggesting Scenarios Four and Five).
% The discussion of pure economic loss in the text is a summary of the discussion of pure
economic loss in a transgenic crop context from /n re StarLink Corn Products Liability Litigation,
212 F. Supp.2d 828, 838-43 (N.D. Ill. 2002). The StarLink™ trial judge ruled that the pure
economic loss doctrine did not apply because the plaintiffs had alleged adequate proof of physical
damage to plaintiff’s crops. For discussion of pure economic loss in Canadian torts, see FRIDMAN,
supra note 8, at 373-83. In Professor Fridman’s discussion of pure economic loss for Canadian
torts, he also discusses the same doctrine in the jurisprudence of Australia, New Zealand, and the
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There are three reported cases in Canadian and American jurisprudence
that present Scenario Four and Scenario Five fact patterns.

In Canada, Saskatchewan organic farmers brought a class action on behalf
of all organic grain farmers in the province against Bayer Cropscience, Inc. and
Monsanto Canada, Inc. for damages arising from the commercialization of
transgenic canola.’’ Although the plaintiffs at first focused on loss of organic
certification (Scenario Three),”® the plaintiffs refocused their claims to concentrate
on loss of the European market®® for organic canola (Scenario Four) and the loss
to organic farmers of the practical option to choose to grow organic canola
(Scenario Five).” In addition while refocusing the lawsuit, the plaintiffs added a
claim for damages for removal of volunteer transgenic canola growing on their
lands.*!

In a lengthy opinion,* Judge G.A. Smith discussed and ruled upon each of
plaintiff’s plead causes of action: negligence,” the rule in Rylands v. Fletcher,*

United Kingdom. For a thorough discussion of pure economic loss in multiple jurisdictions, see
CIVIL LIABILITY FOR PURE EcoNoMIC Loss (Efstathios K. Banakas ed., U.K. Comparative Law
Series vol. 16, 1996) [hereinafter BANAKAS]. The Banakas book has chapters, among others, on
pure economic loss in three of the four jurisdictions comparatively discussed in this article:
Canada, (chapter 6), the United States of America (chapter 5), and Germany (chapter 3). The
Banakas book does not have a chapter on pure economic loss in Danish law. Although the Banakas
book was published ten years ago, other information and research gives the authors of this article
substantial confidence that the discussions on pure economic loss in the Banakas book continue to
be accurate about the current state of the law in Canada, the United States and Germany.

37 Hoffman v. Monsanto Canada, Inc., [2005] Sask. D.J. 2378, 9 1.

¥ See supra text accompanying notes 28-32.

% Hoffinan, [2005] Sask. D.J. 2378, § 218.

“1d q219.

*1 Id. 9 220. Louise Schmeiser also filed a claim for costs of removing volunteer transgenic canola
from her organic garden against Monsanto Canada, Inc. Mrs. Schmeiser sought $C 140 in
damages. Pat Peckover, Supreme Court Duo Battle in Small Claims Court, HUMBOLDT J., Mar. 31,
2005. After trial proceedings, the Provincial Court of Saskatchewan ruled that Mrs. Schmeiser had
failed to prove her claims and dismissed the case. Schmeiser v. Monsanto Can., No. 18/04, q 51
(Sask. Provincial Ct. June 15, 2005) (on file with authors).

** The Hoffinan opinion consists of 340 paragraphs and is over 100 pages in print. The authors
provide only a brief discussion, focused on particular paragraphs, of this complex, detailed
opinion.

* Hoffinan, [2005] Sask. D.J. 2378, q9 37-88.

* Id. 99 .89-97.
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nuisance,45 trespass,46 and three environmental claims based on Saskatchewan
statutes.’

With respect to the negligence claim, Judge Smith denied the claim giving
three reasons. First, the plaintiffs did not plead facts showing that it was
foreseeable that markets would reject organic products or that farmers would
decline to grow organic grains due to adventitious presence of transgenic
material.** Second and more serious, the plaintiffs had not alleged adequate
relational proximity — i.e. expectations/reliance/communicated representations, or
any physical damage to property, or a special relationship between the parties.*
Third, even if the first two reasons could be overcome, policy reasons related to
pure economic loss would bar recovery under a negligence claim.”® As Judge
Smith wrote:

“It is my conclusion that the case before me does not present a
situation in which the courts would extend the categories for
recovery of pure economic loss, for all of the policy reasons
traditionally cited in support of the exclusion of this recovery
[liability in an indeterminate amount for an indeterminate time to
an indeterminate class] are in play in this case.”"

With respect to the rule of Rylands v. Fletcher, Judge Smith opined that
the companies would be liable only if an escape of a substance came from

* Id. 99 98-124.

* 1d. 99 125-133.

Y Id. 99 134-193. The authors discuss these environmental claims in infra subheading
“Administrative Liability” under heading “Legal Liability: Canada and the United States of
America.”

®Hoffman, [2005] Sask. D.J. 2378, 99 64-66.

¥ Id. 99 67-70.

>0 I1d. 99 71-80.

>! Id. 9 80 (with bracketed insert from 9 73).

As for the general Canadian law on pure economic loss, Bruce Feldthusen, Dean of the
University of Ottawa Faculty of Law, wrote in concluding remarks to his Canadian chapter in the
Banakas book as follows:

“In summary, the Canadian position on relational loss is totally uncertain, both
because of the unusual split among the judges, and because of the inherent
uncertainty in the judgment of McLachlan J. [in CNR v. Norsk Pacific Steamship
Co.]. I would predict that the majority of relational loss claims will continue to fail,
but that considerable time will be wasted litigating supposedly special cases of
proximity.”
Bruce Feldthusen, The Recovery of Pure Economic Loss in Canada: Proximity, Justice,
Rationality and Chaos, in BANAKAS, supra note 36, at 131, 147; see also Joost Blom, Tort,
Contract and the Allocation of Risk, 17 S.C.L.R.2d 189 (2002). “Pure economic loss, while
certainly an area of growth in the last four decades, remains the exception.” /d. at 290.
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property owned or controlled by the companies. The judge ruled that a
commercial release of the approved transgenic crop is not reasonably arguable as
such an escape.”

With respect to nuisance, Judge Smith ruled that there were no allegations
that transgenic canola was harmful per se or made organic canola unfit for
consumption or that the transgenic seed developers has failed to conform to
requirements for commercial release. Hence, the judge concluded that there was
no evidentiary support for a finding that “defendants substantially caused the
nuisance [interference with certified organic grain farmers’ use and enjoyment of
their land] alleged.””

With respect to trespass, plaintiffs alleged that the commercial release of
transgenic canola set in motion the events leading to transgenic canola pollen or
transgenic canola volunteers eventually reaching plaintiffs’ organic farmlands.™
Judge Smith ruled that this chain of events did not constitute the direct, with
emphasis on the word “direct,” physical entry required by the trespass cause of
action.”

In the United States growers of conventional soybeans (plaintiffs) and corn
filed a class action lawsuit against transgenic seed developers (Monsanto
Company, Pioneer Hi-Bred International, Inc., and Syngenta, Inc.) pleading public
nuisance and negligence and alleging damages to conventional markets because of
the commercial release of transgenic crops.” Plaintiffs abandoned claims of direct
physical injury to their crops and instead alleged only loss of markets due to
concerns about commingling (actual or perceived) between conventional and
transgenic soybeans and corn in marketing channels.’’

In the opinion granting a summary dismissal of plaintiff’s tort claims,
Judge Sippel applied the pure economic loss doctrine to both the public nuisance
and negligence causes of action.”® Judge Sippel distinguished the Sample tort
claims from the StarLink™ tort claims precisely because the Sample plaintiffs did
not claim direct physical injury to their personal crops.”” Judge Sippel followed

2 Hoffiman, [2005] Sask. D.J. 2378, 9 97.

> Id. 99 121-122 (with bracketed insert from 9 98).

> Id. 9§ 128.

> Id. 9§ 133.

%% Sample v. Monsanto Co., 283 F. Supp. 2d 1088, 1090 (E.D. Mo. 2003).

7 Id. at 1091-93.

% Id. at 1093-94. Applying the pure economic loss doctrine to negligence is consonant with
Canadian jurisprudence. Applying the pure economic loss doctrine to nuisance, including public
nuisance, is a broader use of the doctrine in American jurisprudence than may be so from the case
precedents of Canadian jurisprudence.

¥ Id. at 1093.
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the StarLink™ opinion’s discussion of the pure economic loss doctrine® to
emphasize that the doctrine would bar claims solely for loss of market access.®’

The Sample decision barring recovery for Scenarios Four and Five has
received indirect support in a subsequent StarLink™ litigation opinion. In Agra
Marke, Inv. v. Aventis Cropscience USA LP? Agra Marke claimed damages for
loss of a premium for conventional corn and asserted that its damages were
covered by the StarLink™ settlement.”

In deciding Agra Marke, Judge Moran determined that Agra Marke’s
claim related to conventional corn that became commingled with StarLink — corn
only after the conventional corn was sold and entered the stream of commerce for
the international market.** Judge Moran ruled that the StarLink™ settlement
applied to those whose crops had suffered direct physical injury while owned by
the claimant® and, therefore, ruled that Agra Marke had no claim under the
StarLink™ settlement.®® Implied in Judge Moran’s ruling is that the pure
economic loss doctrine bars recovery for claims related to loss of access to
international markets. Judge Moran had foreshadowed (but not predetermined) the
Agra Marke ruling in his StarLink opinion when he decided that no legally viable
claim would exist for those who claimed harm to property “because the corn was
commingled after they had relinquished their ownership interest in it.”®’

Taking into account the Hoffinan case®™ in Canada and the Sample and
Agra Marke cases in the United States, Scenarios Four and Five are unlikely to be
legally viable claims using Common Law causes of action in Canadian and
American courts.

% For the StarLink opinion’s discussion of pure economic loss, see supra note 36.
' Id. at 1093-94. As for the general American law on pure economic loss, Professor Gary
Schwartz began his chapter in the Banakas book by stating:
“The first section of this chapter describes the leading issues in American tort law
since 1960 that bear on tort recoveries for economic loss. It shows that the
traditional rule denying recovery for the negligent infliction of economic loss —
though it has been subject to a variety of challenges — has held up reasonably well.”
Gary T. Schwartz, The Economic Loss Doctrine in American Tort Law: Assessing the Recent
Experience, in BANAKAS, supra note 36, at 103, 103.
62 No. MDL 1403, 03 C 4385, 2005 WL 327020 (N.D. IIl. 2005) (not reported in the official
reporter of federal decisions).
®Id. at *2.
“1d. at *4.
®Id. at *3.
Id. at *4.
%7 In re StarLink Corn Products Liab. Litig., 212 F. Supp. 2d 828, 842 (N.D. IIl. 2002).
% On August 30, 2005, the Hoffiman plaintiffs (organic farmers) were granted the right to appeal to
the Saskatchewan Court of Appeal. Hoffman v. Monsanto Canada, Inc., [2005] Sask. D.J. 4030.
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B. Administrative Liability

Whereas civil liability is liability flowing from litigation between private parties
asserting private claims, administrative liability is liability flowing from
legislatively enacted regulatory statutes. In the enacted regulatory statues, the
legislature delegates administrative duties, including enforcement, to specified
administrative agencies. Within a particular regulatory statute, the legislature may
allow private citizens to initiate legal actions to enforce the regulatory statute
against private persons alleged to be violating the statute. However, administrative
liability is primarily a public liability — i.e. liability for harms to the public caused
by violation of the regulatory statute that are enforced by a governmental agency.
The public harms that are most often mentioned in the debate about agricultural
biotechnology are claimed impacts on the environment and on biodiversity.*’

Administrative regulation of agricultural biotechnology at the federal level
in Canada can best be expressed by quoting from an official document:

“The Government of Canada considers that the use of existing Acts
... has value and a number of advantages over redrafting legislation
to address technological advances such as new techniques of
biotechnology. ... Accordingly, it has instituted regulatory
assessment processes based on sound science and the generally
accepted premise that it is the product itself, rather than the
technology or process, that should trigger the need for
regulation.””®

When focusing on products, Canada regulates all plants and food products
that are deemed to have novel traits. In other words, novel traits in plants or foods
triggers regulatory review by whatever process the plant or the food acquired the
novel trait. Plants with novel traits can be produced by genetic engineering,
mutagenesis or can be plants not previously grown in Canada.”!

The regulation of products of biotechnology in Canada most
predominately falls into the domain of two different agencies of government.”?

% MIGUS, supra note 28.

70 Sc1. BRANCH, OFFICE OF BIOTECHNOLOGY, CAN. FOOD INSPECTION AGENCY (CFIA), RESPONSE
OF THE FEDERAL DEPARTMENTS AND AGENCIES TO THE PETITION FILED MAY 9, 2000 BY THE
SIERRA LEGAL DEFENCE FUND UNDER THE AUDITOR GENERAL ACT: REVIEW OF FEDERAL LAWS,
REGULATIONS AND POLICIES ON GENETICALLY MODIFIED ORGANISMS § 61 (2000), available at
http://www.inspection.gc.ca/english/sci/biotech/enviro/sierrae.shtml [hereinafter RESPONSE TO
PETITION].

" 1d. 99 15, 18.

™ Two other federal agencies of the Government of Canada — the Department of Fisheries and
Oceans, and Environment Canada — also have regulatory obligations related to biotechnology.
However, these two agencies have not yet had to become active in their regulatory obligations. /d.
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The Canadian Food Inspection Agency (CFIA), using the Seeds Act, Feeds Act,
Fertilizers Act, Plant Protection Act, and the Health of Animals Act, regulates for
environmental assessment (including biodiversity) and for livestock feed safety
assessment for all plants with novel traits (PNTs).” Health Canada is responsible
for human health and safety in relation to food biotechnology and does this
through the Food and Drugs Act and Pest Control Products Act.”* This includes
all novel foods produced through genetic engineering and that are intended for
human consumption.

The federal Canadian regulatory system and the federal American
regulatory system have three significant traits in common. Both focus on product,
not process, though the Canadian system regulates more broadly than the
American because the Canadian system regulates all novel plants and foods. Both
use existing regulatory statutes and agencies rather than creating a specialized
statutory and administrative regime for agricultural biotechnology. Both use sound
science (scientific rationality) as an underpinning policy orientation towards the
regulation of agricultural biotechnology.”

In addition to the federal Canadian regulatory system, the Province of
Saskatchewan has enacted three environmental statutes that have been applied to
transgenic crops in the reported decision (previously discussed) of Hoffman v.
Monsanto Canada Inc.”®

tbl. 1 & 99 35-39. Three other federal agencies of the Government of Canada — Agriculture and
Agri-Food Canada, Natural Resources Canada, and Industry Canada — have no regulatory authority
regarding biotechnology but these three agencies do provide expertise and advice to those agencies
with direct regulatory obligations. /d. tbl. 1 & 9 40-44.

" Id. 99 86, 89; see also CFIA, REGULATING AGRICULTURAL BIOTECHNOLOGY IN CANADA: AN
OVERVIEW (2001), available at http://www.inspection.gc.ca/english/sci/biotech/reg/bioage.shtml;
CFIA, REGULATING AGRICULTURAL BIOTECHNOLOGY IN CANADA: ENV